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A Sustainable Configuration?  
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Benjamin Coriat (CEPN-IIDE, CNRS, Université Paris XIII) coriat@club-internet.fr 
   
During the 1990s, the American economy was 

often lauded for its dynamism and many com-
mentaries were devoted to its ability to promote 
innovative firms, especially in the ‘new’ fields of 
information technologies (IT) and biotechnol-
ogies. But the bursting of the Nasdaq bubble and 
the long line of companies forced out of exis-
tence with the fall of stock-market prices have 
since tempered this enthusiasm. At the same 
time, however, it does not seem to us that the 
real significance of what occurred in this reversal 
has been brought out. 

This article attempts to shed further light on the 
subject. We maintain that the new ‘complemen-
tarities’ constructed between a largely over-
hauled intellectual property rights (IPR) regime 
and a group of financial market regulations with-
out precedent have permitted the introduction of 
a specific mechanism for the promotion of 
‘innovative firms’ in the United States. After 
indicating the content of the institutional changes 
which have occurred, we shall outline the kind of 
modus operandi which has given rise to a very 
particular form of finance-driven innovation. 
Finally, we shall consider the ‘tenability’ of the 
new configuration which has been introduced. 

A new regime for intellectual property rights 
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The first key series of transformations occurring
ver the past two decades emerged in the area 

of IPR on the basis of two new, interrelated direc-
tions promoted by the US administration and 
courts.  
1. A ser

introduced to open up the area of patents (and 
more generally IPR) to new players. In practice, 
these were the universities and research labora-
tories, authorised by the new legislation to file 
patents on the products of their research, even-
and this is the noteworthy point—when the re-
search in question is publicly funded.  

This step was taken in 1980 with th
of the Bayh-Dole Act, which introduced a series 
of complementary arrangements. On the one 
hand, it authorised the filing of patents on the 
results of publicly funded research. On the other, 
it opened the possibility of transferring these 
patents to private firms in the form of exclusive 
licenses or creating joint ventures with such firms 
in order to take advantage of the knowledge thus 
transferred, either to trade on it or to make use of 
it to arrive at marketable products. A massive 
increase in the number of patents registered by 
university labs followed (cf. Jaffé 2000). 

Even more profoundly, the Bayh-Dole 
 bring about a fundamental transformation in 

the practice of academic research with the crea-
tion of technology transfer offices in all the major 
American universities. These bodies soon came 
to play a decisive role in the very orientation of 
research insofar as their activity is aimed at pro-
moting ongoing research likely to permit the rapid 
filing of patents. In many cases, they were also to 
push for delaying the publication of scientific 
results by requiring prior filing of patents on the 
subjects covered by the publication.  

The transformation introduced by the Bayh-
Dole Act was

THEORETICAL NOTE 

Changes in property rights have always marked the transformations of capitalism. In this article, Fabienne Orsi and Ben-
jamin Coriat analyse the decisive influence of the reforms of intellectual property law in the United States, the role of these
reforms in the emergence of finance capitalism and the way the latter can affect the production of fundamental research by
privatising and commodifying what was previously a form of public property. The risks contained in the spread of such a
system are multiform, in both economic and human terms. 

Also featured this issue: the programme of the Forum on Regulation, which took place in Paris on 9-10 October 2003, 
texts can be found on the Regulation website. 

* http://www.upmf-grenoble.fr/irepd/regulation
Issues which are not available for downloading can be obtained by contacting Catherine BLUCHETIN

catherine.bluchetin@cepremap.cnrs.fr
id to the association Recherche & 
ulation  

http://www.upmf-grenoble.fr/irepd/regulation


Issues in Regulation Theory  n°45 – Juillet 2003  Page 2  
 

p

research, it primarily concerned aca-

ii) 
n 

In bot
concern e well-being 
(

Act broke with this practice and 
the underlying it. With the introduction of 
th

s, intellectual property law itself was 
mo

and living organisms. In the first, this 
d

                                                          

assed, the prevailing doctrine in the area of 
patents had a considerably different orientation 
which, consistent with the economics of research 
as analysed by Arrow (1962) and Nelson (1959), 
attempted to compensate for the market short-
comings resulting from the ‘public interest’ nature 
of scientific information. Public policies thus dis-
tinguished between two forms of research incen-
tives: 

i) The grant: mainly oriented towards basic 

demic institutions and other publicly-
funded laboratories.1 In return, the re-
search results were to be made available 
in  free and unrestricted form. 
The patent: this was conceived as a par-
tial, conditional monopoly granted to a
inventor on the condition that the inven-
tion is ‘useful’ (i.e., clearly relevant to ap-
plied disciplines) and that the patent  ‘de-
scribes’ and ‘discloses’ the invention in a 
sufficiently precise way to be re-used by 
the community of inventors. 

h cases, legislators were motivated by the 
 for the pursuit of collectiv

promoting the production and dissemination of 
inventive ideas). 

 
The Bayh-Dole 

 doctrine 
e possibility of attributing the results of publicly-

funded research in the form of exclusive licenses 
to private firms, the very foundations of the incen-
tive to innovate through public grants lost both its 
meaning and its bases in the theory of well-
being.  

2. During the same period, as a result of court 
decision

dified, following a ‘jurisprudential’ path in the 
American tradition of common law. These modifi-
cations covered numerous issues, but the essen-
tial change consisted of enlarging the scope of 
patentability to cover objects which had not pre-
viously been included or were explicitly excluded 
from it.2  

Two main areas are concerned here: computer 
software 

evelopment was reflected by the authorisation 
to patent algorithms corresponding to the simul-
taneous use of mathematical equations. In other 
words, elements of ‘generic’ knowledge currently 
used by the community of software programmers 
and designers were now patentable. The 1990s 
were thus to see the patentability of the famous 
business models for sales methods or financial 

services. And many Internet companies were 
promoted on the basis of the financial markets’ 
evaluations of their intangible assets, which took 
the form of patents and other IPR on computer 
methods. 

But the change was most radical and heavy 
with implic
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1.  Following Arrow (1962) and Nelson (1959), we may define 
basic research as that which provides a base and in-puts for 
other research which will exploit this information ‘upstream’ 
for inventions of demonstrable practical utility. In the same 
spirit, Nelson (2003) defines basic research as that which 
deals with “scientific commons” in the sense of public scien-
tific property which provide a base for other research.  
2.  For a detailed presentation of the modifications, see Jaffé 
(2000) and Coriat and Orsi (2002).  

e breech was first opened by the well-known 
Chakrabarty ruling allowing General Electric to 
patent a micro-organism and this decision was 
the first in a long series which ultimately led to 
the patentability of genes and partial gene se-
quences. In the United States today, more than 
fifty thousand patents on gene sequences or 
partial gene sequences have been granted or 
filed, thus opening up the way to a veritable 
commodification of scientific knowledge (Orsi 
2002, Orsi and Moatti 2002). In numerous cases, 
moreover, the patents granted cover and protect 
not inventions of recognised utility but a wide 
range of future applications. By granting patents 
on basic knowledge itself (the input of future in-
ventions), the American courts have also pro-
tected not only the inventions described and dis-
closed but all the potential and virtual ones which 
might be derived from the use of patented knowl-
edge.3  

The changes in the IP regime on living organ-
isms off

rocess leading to the elimination of the distinc-
tion between ‘discoveries’ and ‘inventions’. In the 
past, this border clearly separated two worlds: 
that of the production of knowledge, constituted 
as the world of “open science” (Dasgupta and 
David 1994) and that of the commercial exploita-
tion of these discoveries (the world of innovation) 
where industrial firms confront each other. 

We have now witnessed a total “displacement 
of borders” (Orsi 2000) inaugurating the 

e privatisation of the scientific commons, which 
firms can now break up and appropriate for their 
own use. These firms sign agreements with re-
search laboratories (most often public) which 
result in the creation of bilateral monopolies, 
whereas free access had been the rule in return 
for public funding. Today, this unprecedented 
situation is denounced by highly important and 
influential sectors of the scientific community but 
also by private-sector innovators. 

The fact remains, however—and this point 
should be noted—that the transfo

ave occurred with particular force in the two 
major  areas where powerful waves of innovation 
are developing today. It is as if, after American 
industry’s extremely pronounced losses of com-
petitiveness in the 1980s, a reaction were organ-
ised in the new technology fields in order to allow 
firms to gain privileged access to the basic 
knowledge provided by the American science 

 
 

 

3. In this respect, American jurisprudence broke with prior 
doctrine, for the precise description of the invention con-
cerned in order to demonstrate its practical utility had been an 
essential criterion of patentability. 
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system through a new IP law.4 
 
T
arkets specialised in the commodification of 

IPR 
The
om the entry of finance capital in the world of 

the production of knowledge. The conversion of 
knowledge into merchandise (in the form of mar-
ketable IPR guaranteeing future rents) created 
the necessary conditions for the entry of finance 
capital into the space of the production of knowl-
edge. The key step occurred in 1984 with the 
NASD regulation authorising the market entry 
and listing of firms operating at a deficit on the 
condition that they had considerable ‘intangible’ 
capital, which was composed precisely of IPR.5 
Known as ‘Alternative 2’, this regulation permitted 
the promotion of such firms (in deficit but holding 
a stock of IPR), no longer on the OTC market, 
which, with its limited liquidity, is not attractive, 
but on the First Market of the Nasdaq National 
Market.6 

Other le
nancial domain followed; the ‘prudent man’ law 

on pension funds was modified so as to authorise 
them to invest part of their holdings in risky secu-
rities and stocks, which had previously been pro-
hibited. In this way, part of the enormous liquid-
ities concentrated in the pension funds 
expanding rapidly during this period allowed the 
financial markets to promote hundreds of new 
firms which were in deficit but deemed “high po-
tential’ in view of their intangible assets.  

 

arkets and IPR at the heart of the ‘New 
Economy’ 

This is ho
entarity’ between intellectual property law and 

financial market regulations was set up within the 
context of the American national innovation sys-
tem. The notion of institutional complementarity, 
which is now used in numerous studies dealing 
with the economics of institutions (Amable 2000, 
Hall and Soskice 2001, Coriat and Weinstein 
2002) was first introduced and defined by Aoki 
(2001). Drawing on North’s definition of the role 
of institutions as ‘rules of the game’, Aoki em-
phasises that these rules are never absolute, that 
they always open up a space of interpretation 
and discretion for the actors’ game. In this ap-
proach, the key idea is that it is necessary to 
consider not the influence which each institution 
taken in isolation exerts on the agents but the 
interactions which may be established between 
them and the opportunities which give rise to 

complementarity between institutional arrange-
ments belonging to seemingly distinct domains.  

In the case which concerns us here, the paral-
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4.  For a discussion of this point, see Coriat and Orsi (2002) 
as well as Coriat (2002b). For the specific case of living or-
ganisms, see Orsi (2001) and (2002).  
5.  NASD = National Association of Security Dealers, the body 
responsible for overseeing the regulation and security of 
Nasdaq transactions under SEC supervision.  
6.  For a detailed account, see Orsi (2001) and Coriat, Orsi 
and Weinstein (2003).  

l, complementary changes in intellectual prop-
erty law and financial regulations offered un-
precedented possibilities to the actors involved in 
innovation processes. What is important is the 
aspect of the institution conceived as a ‘resource’ 
to be mobilised by the agents in the service of 
their strategies (Coriat and Weinstein 2001). The 
coexistence of the formation of a new intellectual 
property law regime and the creation of an Alter-
native 2 within Nasdaq regulations to allow the 
introduction on the market of non-profitable firms 
whose assets were composed of IPR has permit-
ted the launching of a very special kind of com-
panies following unprecedented business mod-
els.  

It m

effects. A number of firms which have now be-
come world leaders in biotechnology (Genen-
tech, Myriad Genetics), computer software (Ora-
cle) or Internet (Yahoo, Google) greatly benefited 
from the new institutional framework to ensure 
their rapid development. Indeed, a large share of 
the supposed ‘New Economy’ owes its origins 
and its strength to this phenomenon.  

 
A
The contradictions generated b
guration were also quick to produce their ef-

fects, however, for the promotion of firms whose 
main assets are ‘intangible’ created considerable 
problems of evaluation.7 How do we determine 
the ‘value’ of a firm whose assets are composed 
of a patent on a gene? Or in the case of firms on 
the Internet, one which has a ‘virtual’ number of  
customers? Added to the players’ mimetic behav-
iour on the financial markets (Orléan 1999) and 
the many deficiencies of financial regulations as 
revealed by the Enron affair, these difficulties led 
to considerable financial over-evaluations and 
ultimately to the formation and subsequent ex-
plosion of one of the most remarkable specula-
tive bubbles in the history of capitalism.  

The tenability of the model is thus clear
to question. Beyond the problems related to the 

practice of entrusting scientific evaluation to fi-
nancial players (since they are the ones who 
ultimately decide which of the discoveries will be 
marketed on the basis of the new firms listed on 
Nasdaq), the features of the new IP regime re-
veal the process by which innovation is gener-
ated, with its unprecedented risks. 

Indeed, by displacing the border
ention’ and ‘discovery’, the new IP regime has 

undermined the delicate equilibrium which pre-
vailed until now and destroyed the logic underly-
ing the production of innovations. Once access 
(upstream) to knowledge becomes costly and 

 
 

 

7.  Concerning the thorny problems raised by the evaluation of 
start-ups whose assets are mainly intangible, cf. Dubocage 
and Rivaud-Danset (2003).  
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 (Translated from the F nch by Miriam Rosen) 

subject to market strategies of pricing, the firms 
ready to involve themselves in innovation are 
strongly discouraged from doing so. The dangers 
which this situation brings to bear on the pro-
gress of scientific knowledge have been de-
nounced with clarity by numerous analysts and 
observers. Thus, in the case where the innova-
tion depends on a large number of cumulative 
advances (typical of sectors such as computer 
software and programmes), Shapiro (2001) ex-
poses the risk of ‘hold-ups’ where innovative new 
entrants are taken hostage by the large firms 
which have stocks of patents on the commonly 
used algorithms. In the area of living organisms, 
the risk lies in the development of a veritable 
“anticommons tragedy” (Heller and Eisenberg 
1998): when the scientific commons are frag-
mented and appropriated by private firms for their 
exclusive use, there is great risk that research 
will be obstructed (Nelson 2003).  

The American model of promot
rms, which has been showered with praise and 

cited everywhere as a model, is now subject to 
profound re-evaluation. In our view, after singing 
the praises of the ‘New Economy’, it is not 
enough to declare that it is dead and buried. 
Rather, it is necessary to draw the relevant les-
sons from its crisis by reconstituting the ‘model’ 
which permitted its rapid growth. If this article can 
contribute to that effort, it will have fulfilled its 
objective.  
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